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In the Court of Appeals of the District of Columbia. 


No. *2025. 

John Jackson, Appellant, 
vs. 

United States. 


a Supreme Court of the District of Columbia. 

No. 26318. Criminal. 

United States 
vs. 

John Jackson, Warren Rolls, alias J. Richard Rolls, alias 

William C. Rolls. 


United States of America, 

District of Columbia, sh: 

Re it remembered, that in the Supreme Court of the District of 
Columbia, at tin* City of Washington, in said District, tit the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Indictment . 


Filed in Open Court, December 8, 1908. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term. October Term, A. D. 1908. 


District of Columbia, 

The (irand Jurors of the United States of America, in and for 
the District of Columbia, aforesaid, upon their oath, do present: 

That one John Jackson and one Warren Rolls, otherwise known 
as J. Richard Rolls, otherwise known as William C. Rolls, both late 
of the District aforesaid, on the thirteenth day of November, in the 
year of our Lord one thousand nine hundred and eight, with force 
and arms, at the District aforesaid, one keg of white lead paint of 
the value of seven dollars and fifty cents; one other keg of red lead 
paint of the value of seven dollars; one gallon of white enamel 
paint of the value of one dollar and seventy cents; and six cans of 
other paint, each can of the value of one dollar, of the goods, chat¬ 
tels, and pmpcrtv of the said United States, then and there being 
1—2025 a 
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and in its pose*sinn f< i:n 1, feloniously did steal, take purloin and 
carry away, against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 

DANIEL W. RAKER, 

Attorney of the Vnited Statex in and 

for the District of ColnmIria. 


2 (Endorsed:) No. 20.318. United States vs. 1. John Jack- 

son. and 2. Warren Rolls, alias J. Richard Rolls, alias Wil¬ 
liam C. Rolls. Laroenv. Witnesses; V. A. Osterman, M. P.: 
Edward Hayden, (Jcorge Norris, Floyd Oliver, Philip Matthews. A 
tme hill. Louis P. Shoemaker. Foreman. 


3 Arraignment. 

Supreme Court of tlu* District of Columbia. 

Monday, December 14, A. D. 1908. 

The Court resumes its session pursuant to adjournment Mr. Justice 
Anderson presiding. 

******* 

No. 20318. 

United States 
vs. 

John Jackson, Warren Rolls, alias J. Richard Rolls, alias 

William C. Rolls. 

Indicted for Larcenv. 

Come as well the Attorney of the United States, as the defendants, 
in proper person, according to their recognizance; and thereupon 
the defendants being arraigned upon the indictment, the reading of 
which they specifically waive, plead thereto not guilty, and for trial 
put themselves upon the country, and the Attorney of the United 
States doth the like. 


Memorandum. 

January 20. 1909.—Jury sworn and respited. 


4 Verdict. 

Supreme Court of the District of Columbia. 

Wednesday, January 27, A. D. 1909. 

The Court resumes its session pursuant to adjournment Mr. Justice 
Anderson presiding. 
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No. 26318. 

United States 
vs. 

John Jackson, Warren Rolls, alias J. Richard Rolls, alias 

William C. Rolls. 

Convicted for Larceny from United States. 

Come again the parties aforesaid in manner aforesaid, and the 
same jury that was respited yesterday; whereupon after hearing the 
evidence in full, the argument' of counsel and, the charge of the 
Court, upo»\ their oath say that they find the defendants guilty, in 
manner and form as charged in the indictment; thereupon the 
defendants are remanded to jail, to await the further action of the 
court in this case. 


Memoranda. 

February 1. 1900.—Motion for new trial filed. 

February 11, 1909.—Recognizance $o00 for appearance for sen¬ 
tence of Defendant No. 1, with William II. Davis, Surety, taken. 

5 Sentence, &c. 

Supreme Court of the District of Columbia. 

Friday, February 19, A. D. 1909. 

The Court resumes its session pursuant to adjournment Mr. Justice 
Anderson presiding. 

******* 

No. 26318. 

United States 
vs. 

John Jackson, Warren Rolls, alias J. Richard Rolls, alias 

William C. Rolls. 

Indicted for Larceny. 

Come again as well the Attorney of the United States, as the de¬ 
fendants, according to their recognizance, and by their attorneys 
Patrick J. Ryan, and James B. Archer, Jr., Esquires, respectively; 
whereupon it is demanded of John Jackson, what further he has to 
say why the sentence of the law should not be pronounced against 
him, and lie says nothing, except as he has already said; thereupon 
it is considered by the Court that for his said offense, the said de¬ 
fendant John Jackson, be taken bv the Warden aforesaid to the jail 
whence he came, thence to the Penitentiary (as designated by the 
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Attorney General of the l oiled States) there to be imprisoned for 
the period of eighteen (18) months, to take effect upon the arrival 
of said defendant at said Penitentiary; whereupon the said defend¬ 
ant John Jackson, by his attorney, notes an appeal in open 
6 court, which is granted and bond for said appeal is fixed in 
the sum of five hundred ($o00) dollars; whereupon the said 
defendant John Jackson (‘liters into a recognizance in the sum of 
five hundred ($500.) dollars, with W illiam II. Davis, Esquire as 
surety, approved by the Court, for his the said defendant John Jack¬ 
son’s appearance before the Court when required, or if he should de¬ 
part the Court without leave; whereupon the motion for a new trial 
in the case of Warren Rolls, alias J. Richard Rolls alias William C. 
Rolls is hereby overruled, and sentence hereby is suspended; where¬ 
upon the said defendant W arren Rolls, alias J. Richard Rolls, alias 
William C. Rolls enters into a recognizance in the sum of one hun¬ 
dred dollars, without surety, approved by the Court, for his said 
appearance in this Court from day to day at the present and subse¬ 
quent terms thereof, and hear and receive the sentence of the Court, 
in this case to l>e pronounced, when required or if he the said de¬ 
fendant depart the Court without leave. 


Order of Severance. 

Filed March 11, 1909. 

In the Supreme Court of the District of Columbia. 

Criminal. No. 20318. 

United States 
vs. 

John Jackson et al. 

On motion of the defendant, John Jackson it is this 11th 
7 day of March, 1909, ordered that a severance be and the same 
hereby is granted the said defendant in this cause for the 
purpose of his appeal. 

By the Court: 

THOS. II. ANDERSON, Ju*tice. 

Government consents. 

F. SPRIGG PERRY, 

Asnt U. S. Attorney, I). C. 

P. J. RYAN, 

Attorney for Defendant. 


Memorandum. 

March 11, 1909.—Appeal bond approved and filed. 
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Bill of Exception* Made Bart of Record. 

Supreme Court of the District of Columbia. 

Tuesday, April 6", A. D. 1909. 

The Court resumes its session pursuant to adjournment Mr. 
Justice Anderson, presiding. 

******* 

No. 26318. 

United States 
vs. 

John Jackson. 

Convicted of Larceny from United States. 

4/ # 

Now conies here the defendant by his Attorney and prays 
8 the Court to sign, seal and make part of the record, his Bill 
of Exceptions taken during the trial of this cause, now for 
then, which is according done. 

Bill of Exception*. 

Filed April 6, 1909. 

In the Supreme Court of the District of Columbia. 

No. 26318. 

United States 
vs. 

John Jackson et al. 

Be it remembered that at the trial of the above entitled cause be* 
fore Mr. Justice Thomas II. Anderson, one of the Justices of the 
Supreme Court of the District of Columbia, and a jury sitting in 
Criminal Court No. 2, on the 26th day of January, 1909, the Govern¬ 
ment, to maintain the issue upon its part joined called as a witness 
of lawful age, one, 

Edward Hayden, who testified as follows: 

That ho is the Captain of a certain oyster l>oat which on the 13th 
day of November, 1908, was docked at the 11th street wharf in the 
District of Columbia; that on said day the defendant, Rolls, came 
upon his boat and asked him if he wished to buy some paint; that, 
witness told Rolls he would buy paint for his boat any time; that he 
had known Rolls a long time and had no reason to think there was 
anything wrong about the paint; that later the defendant, Rolls, 
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and the defendant, Jacket; . came aboard, bringing the two 

9 kegs of lead, one, white lead and one, red lead, and the cans 
of paint later taken from him by the Police, the same being 

wrapped in two burlap sacks; that two burlap sacks exhibited to wit¬ 
ness appeared to be the same sacks in which the said lead and paint 
were wrapjn'd; that Polls asked *$.">. for the lead and paint and wit¬ 
ness paid him said sum for the paint; that afterward oHicer Oster- 
tnan came and got the sacks and paints from him. Thereupon 
the Government s Counsel offered said sacks in evidence, one of same 
having no lettering upon it and the other bearing in black letters 
the letters and words following, “V. S'. Army, Depot of N. Y.” and 
the Counsel for defendant objected to the same for any other pur- 
jx)se than to identify the said sacks as being the two sacks delivered 
to the witness bv Polls as aforesaid and the same sacks taken from 
the witness by the Police, and particularly objecting to the con¬ 
sideration by the jury of the lettering and wording upon the sack 
aforesaid as evidence that the sacks, lead or paint belonged to the 
Cnited States, which objection was. for the time being, sustained, 
and the sacks admitted only for identifying the same as having been 
delivered to and taken from witness as aforesaid. And thereupon, 
as witnesses for the Government. I. Floyd Oliver George Norris 
testified that they work for C. W. Carney; that last fall they worked 
for the witness Hayden; tiiat they were present on the 13th day of 
November, 1908, when Polls and Jackson delivered the lead and 
paint to witness, Hayden; that they only saw them on that one occa¬ 
sion; that they asked *b.00 for the paint and lead and Mr. Hayden 
paid them that sum. Thereupon, as a witness for the govern- 

10 ment, Vincent A. Ostkk.man testified that he is a member 
of the Metropolitan Police of the District of Columbia; that 

he recovered from the witness Hayden the two sacks above mentioned 
and two kegs of lead and the cans of paint present in court ami 
turned them over to the property clerk of the Police; that on the 
16th day of November, 1908, he called on the defendant, Polls, 
and asked him if he knew of any paint that had been sold to the 
witness, Hayden, and whether he had been on Hayden’s boat; that 
Jackson was not present at the interview; that Polls at first said he 
knew nothing of any such paint and had not been on Hayden’s boat, 
but corrected himself and said yes he had gone on the boat to get 
some oysters but knew nothing about the paint. Thereupon, as a 
witness for the government, Lieutenant Philip Matthews testified 
that he is a lieutenant in the Cnited States Army; in the Quarter¬ 
master's Department, and stationed at Fort Washington; that on 
the 11th day of February, 1908, lie received an invoice from Major 
Kirnball, U. S. Army, New York Depot; that among other things 
there were two kegs of lead and several cans of paint; that the value 
thereof was the sum of sixteen dollars; that one keg of red lead and 


one keg of white lead and several cans of paint were mentioned in 
the bill of lading, to which witnes- referred to refresh his recollec- 


. lion, and which was numbered 102; that after delivery of the lead 
and paint invoiced as uliovc slated be >aw the lead and paint so in¬ 
voiced in the warehouse at Fort Washington but could not remember 


when he last saw the lead and paint in the warehouse; that the kegs 
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and cans in the aid warehouse in general resembled the 

11 kegs and cans present in Court which had been taken from 
witness, Hayden; that the defendants were employed on the 

government tug Cushing, used for traffic between the District and 
Fort Washington; that the lead and paint so invoiced was missing 
from the warehouse. Government’s counsel thereupon exhibited to 
the witness the kegs of lead and cans of paint found in the posses¬ 
sion of the witness Hayden as aforesaid and asked the witness if he 
was able to identify the said kegs and cans as the same which he 
saw in the warehouse at Fort Washington, to which question the 
defendants by their Counsel objected because it was obvious that 
the witness’ answer would be an opinion based upon the correspond¬ 
ence of marks u|K>n the property and the number of, and property 
mentioned in the invoice, lint the defendant’s objection was over¬ 
ruled and exception was duly noted by the defendants. Thereupon 
answering said question witness said he could not identify the cans 
of paint or the unlettered keg of lead but could identify the lettered 
keg of lead. Thereupon the Government’s counsel ottered the kegs 
of lead and cans of paint in evidence; upon objection the defendant’s 
counsel was permitted to cross-examine the witness before the offer 
was received by the Court. On cross-examination witness stated he 
could only identify the lettered keg by the correspondence of a 
number on said keg with the number on the bill of lading that wit¬ 
ness had not placed the lettering or number on said keg and did 
not know who did, and thereupon the defendants objected that the 
kegs had not been proved to be the property of the United States 
and further that the lettering upon the keg was hearsay and there¬ 
fore the lead and paint should not be admitted, so marked, 

12 further than to identify the property as being the same found 
in the possession of the witness, Hayden, and that said letr 

tering and number should not be received as evidence of ownership 
by the United States because the same was hearsay. But the Court 
overruled the objection and allowed the kegs and cans with lettering 
and number aforesaid to be submitted to the jury without limita¬ 
tions as to the purpose for which same were received, the keg being 
numbered 402 and one can 1 Id. To which ruling the defendants, 
by their counsel duly noted exception. The kegs and cans were 
thereupon submitted in evidence, one 1 keg bearing the number 402 
stamped in the wood and containing, in black paint, the words 
“Maj. Kimball, U. S. Army (Quartermaster, Depot of New York.” 
Counsel for the defendant thereupon withdrew objection to the un¬ 
lettered keg of lead and to the cans of paint and burlap bags, for 
the purpose of commenting upon the dissimilarity of condition as 
to marking and numbering between same and the lettered keg. 

Counsel for the government thereupon asked the witness to state 
whose pro|>erty the kegs of lead and cans of paint were. The de¬ 
fendants objected because the question called tor the opinion of the 
witness based upon said lettering and the correspondence of the 
number on one of the kegs with that of the bill of lading. There¬ 
upon the Government’s counsel stated that he offered the witness’ 
testimony thereto as that of an expert witness, being an Army officer 
familiar with government property, and the manner of marking 
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same and the defendants objected that the question was not one of 
expert knowledge and involved no peculiar skill or learning, but that 
the question sought to vest in the witness the decision of 

13 questions of fact properly belonging to the jury, but the court 
overruled the said objections, to which ruling the defendants 

by their counsel duly noted exception. And thereupon the witness 
stated the lettered keg belonged to the United States but he could 
not identify the other keg or cans of paint. On cross-examination 
witness stated he could not say the unlettered keg or the cans of 
paint were the property of the United States. 

This being in substance all the evidence offered by the government 
in chief, the defendants by their counsel moved the court to rule 
that the government had failed to make out a prima facie case by 
competent evidence and to direct the jury to find a verdict of not 
guilty. Which motion the Court overruled and the defendants noted 
an exception to such ruling. 

Thereupon the defendant, Warren Hulls was sworn as a witness 
on behalf of the defendants and testified as follows: that he was fifty- 
two years of age: that he had known and worked with the defendant 
Jackson on the government tug, Cushing, for several months before 
his arrest, and they were so employed at the time of their arrest upon 
the charge in this case: that he had lived in Washington all his life; 
that his business on the boat was that of steward; that the kegs of 
lead and cans of paint in evidence were purchased by Jackson in 
witness' presence from two young men; that he did not know who 
the young men were or are; that the two young men came up to the 
Cushing in a small boat and Jack-on gave them three dollars for the 
lead and paint: that Jackson asked him if he could sell the lead and 
paint and he agreed to do so; that he sold it to witness Hayden 

14 for live dollars and Jackson gave witness one dollar for mak¬ 
ing the sale; that he remembered being asked by officer 

Osterman whether he had been on the oyster boat as testified to by 
the officer but did not remember Osterman asking him anything 
about the lead or paint; that he did not know the lead or paint 
belonged to the United States or that the same was stolon; that he 
did not take or steal the paint or lead; that for about two weeks 
after Jackson bought tin* lead ami paint the said property was kept 
on the Cushing in the sacks in which they were bought, being the 
sacks in evidence: that witness can neither read nor write. On cross- 
examination witness stated he could not describe the two young men 
from whom Jackson bought the property except to sav they were 
white men about twenty-two or twenty-three years of age; that it 
had been three or four months since witness knew he was charged 
with lareenv of the load and paint, that is, between his arrest and 
trial; that in the meantime In* had not located the young men from 
whom Jackson bought the paint; that he had not looked for them; 
that he did not consider it strange not to have done so because he 
would not know them; that he had asked Jackson if he knew them 
or where thev could l>e found and Jackson said he did not. 

Thereufwm, Harbormaster Sutton, a Lieutenant of Police, John 
J. Hogan. a retired oyster merchant. John II. Connors, a hotel 
keeper, and John R. McComas, engaged in the automobile business, 
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ouch testified that lie ha 1 known Warren Rolls for a number of 
years; that they knew other people who knew him; that they knew 
what his reputation for honesty was, prior to his indictment, in the 
community in which he lived and that the same was good. 

15 This being in substance all the testimony offered in the 
case the defendants, by their counsel, moved the court to 

direct the jury to find the defendants not guilty because there was 
no evidence whereon to found a verdict of guilty, and particularly 
because the only evidence of ownership by the United States, was 
the lettering and numbers on one keg of lead, and the opinion of 
Lieutenant Matthews based thereon; that this was hearsay; that the 
absence of Major Kimball was not accounted for and it was not 
shown that the lead and paint was not the personal property of 
Major Kimball which was important in view of the difference of 
I>enalties between larceny from the United States and larceny from 
an individual. 

But the court overruled the defendants’ said motion, and the de¬ 
fendants, by their counsel, duly noted exception to the refusal of 
the Court to grant such motion. 

And thereupon the jury, being instructed by the Court who did 
not withdraw from their consideration as evidence of ownership the 
lettering on the keg of lead or the opinion of Lieutenant Matthews 
aforesaid, retired to consider of its verdict and returning to the 
Court by their verdict found that the defendants were each guilty 
as indicted. 

And whereas the matters and things herein set forth are not of 
record the defendant Jackson, having obtained, by order of the 
Court, a severance for appeal, now here prays the Court to sign and 
seal this his bill of exceptions and order the same of record which 
is accordinglv done now’ for then this 6th day of April, 1909. 

THOS. II. ANDERSON, Justice, [seal.] 

April 2, 1909. 

Settled, 

F. SPRIGG PERRY, 

Assistant U. S. Attorney, D. C. 

P. J. it i AN, 

Attorney for Defendant, John Jackson. 

16 Directions to Clerk for Preparation of Transcript of Record. 

Filed April 13, 1909. 

In the Supreme Court of the District of Columbia. 

Criminal Docket. No. 26318. 

United States 
vs. 

John Jackson. 

The Clerk of the Court will furnish a fair transcript of the record 
for appeal in the above entitled cause including, 

2—2025a 
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1908. 

1. Dec. 8, Presentment and indictment. 

2. “ 14, Memo, of arraignment and Plea. 

1909. 

3. Jan. 20, “ Jury sworn and respited. 

4. “ 27, Verdict. 

5. Feb. 1, Motion for new trial. 

0. “ 11, Sentence. 

7. “ “ Apical. 

8. “ “ Memo, of recoz. 

9. “ 19, Memo. mo. new trial on behalf of Defendant No. 2. 

10. Mar. 11, Memo, of Order of severance for appeal. 

11. “ “ Memo. Bond on appeal. 

12. Apr. 0, Bill of exceptions. 

13. This order. 

P. J. RYAN, 

Att’y for Defendant. 

April 13, 1909. 


17 


Memorandum. 


April 15, 1909.—Time in which to file Transcript of Record in 
Court of Appeals is extended thirty (30) days from the date hereof. 

18 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 17, 
both inclusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 26318, Criminal, United States 
vs. John Jackson, et al., as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th dav of May, A. D. 1909. 

[Seal Supreme Court of the District of Columbia. | 

. J. R. YOUNG, Clerk, 

By H. BINGHAM, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2025. John Jackson, appellant, vs. United States. Court of Appeals, 
District of Columbia. Filed May 15, 1909. Henry W. Ilodges, 
clerk. 
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IN THE COURT OF APPEALS 

OF THE DISTRICT OF COLUMBIA 


Special Calendar, No. 5. 


John Jackson, . 

Appellant, ) 

vs. No. 2025 . 

United States, \ 

Appellee. ! 


BRIEF FOR APPELLANT 


Statement of the Case. 

The evidence produced by the Government tended to show 
that the defendants were employed as laborers on the Cushing, 
a Government tug used for traffic between the District and 
Fort Washington ( Kec. p. 7 ); that on November 13 , iqo 8 , 
they sold and delivered to one Hayden, captain of an oyster 
boat, on his boat in the District, a quantity of paint, including 
one keg of white lead, one keg of red lead and some cans of 
paint (Rec. p. 6 ); that when delivered the paints were 
wrapped in two burlap sacks; that two burlap sacks exhibited 
in court appeared to be the sacks in which the lead and paint 
were wrapped; that the price paid was $5 (Rec. p. 6 ); that 
the identical sacks, lead and paint were taken bv the police and 
were present in court. 






I hereupon Philip Matthew*, a lieutenant in the Tinted 
States Army, was called as a witness for the Government and 
testified that he was in the Quartermaster’s Department and 
stationed at Fort Washington: that on the nth of February. 
njo8. he received an invoice from Major Kimball. Tinted 
States Army. Xew York Depot; that among other things the 
invoice consisted of two kegs of lead and several cans of paint 
of the value of S16; that one keg of red lead and one keg of 
white lead were mentioned in the bill of lading to which 
witness referred to refresh his recollection and which was 
numbered 402; that be afterwards saw the invoiced lead and 
paint in the warehouse at Fort Washington, but could not 
remember when he last saw them ; that the kegs and cans in 
said warehouse in general resembled the kegs and cans in court; 
that the lead and paint so invoiced were missing from the ware¬ 
house. Over objection witness stated that he could not identify 
< Rec. p. 7 , near top) the cans of paint or tile unlettered keg 
of lead, but could identify the lettered keg of lead. There- 
upon the Government offered the kegs of lead and cans of 
paint in evidence, and. upon objection, counsel for defendants 
was allowed to cross-examine before the offer was received by 
tile court. O11 such cross-examination witness said he could 
only identify the lettered keif bv the correspondence of number 
on said keg ziith the number of the bill of lading; that witness 
had not placed the lettering or number on said keg and did not 
know who placed same there. 

Counsel for the defendants objected that the kegs had not 
been proved to be the property of the Tnited States, and that 
the lettering upon the kegs was hearsay, and therefore the lead 
and paint should not be admitted, so marked, further than to 
identify the property as being the same found in the possession 
of the captain of the oyster boat, and that said lettering and 
number should not be received as evidence of ownership by 
the l nited States, because the same was hearsay: but the court 
overruled the objection and allowed the kegs and cans with 
number and lettering aforesaid to be submitted to the jury 
without limitation as to the purpose of admission, one can 
bearing the number 114 and one keg bearing the number 402 


stamped in the wood and containing, in black paint, the words 
“Maj. Kimball, U. S. Army Quartermaster, Depot of New 
York.” To the ruling of the court and the reception of the 
evidence the defendants excepted. (Rec. 7 , bottom.) 

Counsel for the Government then asked the witness whose 
property the kegs of lead and cans of paint were. The defend¬ 
ants objected, because the question called for the opinion of. 
the witness based upon the lettering and correspondence of the 
lettering on one of the kegs with that of the bill of lading. 
Thereupon the Government’s counsel stated that he offered the 
witness’ testimony thereto as that of an expert witness, being 
an army officer familiar with Government property and the 
manner of marking same. ( Rec. 7 and 8 .) The defendants 
objected that the question was not one of expert knowledge 
and involved no peculiar skill or learning, but the question 
sought to vest in the witness the decision of questions of fact 
properly belonging to the jury; but the court overruled said 
objections and the defendants excepted. And thereupon the 
witness stated that the lettered keg belonged to the United 
States, but he could not identify the other keg or cans of paint 
that he could not say the unlettered keg or cans of paint were 
the property of the United States. 

This being in substance all the evidence, the defendants 
moved the court to direct the jury to find for the defendants, 
localise the Government had failed to make out a frinia facie 
case by competent evidence. I hit the court overruled the 
motion, and the defendants excepted to the ruling of the court 
on such motion. ( Rec. p. 8 .) 

Thereupon the defendants offered evidence tending to show 
that the kegs of lead and cans of paint were purchased by 
Jackson from two young men, who came up to the Cushing in 
a small boat, and Jackson gave them S 3 therefor; that for about 
two weeks after Jackson bought the paint and lead same were 
kept on the Cushing in the sacks in which they were bought. 
( Rec. p. 8 .) 

Thereiqx^n the defendants renewed their motion to take the 
case from the jury, particularly because the only evidence of 
ownership by the United States was the lettering and number 
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on one keg of lead, and the opinion of Lieut. Matthews based 
thereon ; that this was hearsay; that the absence of Major 
Kimball was not accounted for, and it was not shown that the 
lead and paint was not the personal property of Major Kimball. 
The motion was overruled and exception noted. 

The court thereupon instructed the jury, but did not with¬ 
draw from their consideration as evidence of ownership the 
lettering on the keg or the opinion of the witness based thereon. 

( Rec. p. 9. ) 

The jury found the defendants guilty and judgment was ren¬ 
dered on the verdict (Rec. p. ^>, from which judgment this 
appeal is taken. 

The appellant, with another, was indicted for the larceny of 
one keg of white lead, value $7.50; one keg of red lead, value 
S7; one gallon of white enamel paint, value Si.75, and six cans 
of other paint, value $6 ( all aggregating $22.25 ), "of the goods, 
chattels and property of the United States." ( Rec. p. 1.) 

ASSIGNMENT OF ERRORS. 

The defendant assigns as error the ruling of the court, as 
follows : 

1. I11 refusing to exclude the number and lettering on the 
keg of lead as evidence of ownership by the United States, 
same being hearsay. 

2. In admitting the opinion of the Army Lieutenant, based 
on said letters and number, as to the ownership of the propertv. 

ARGUMENT. 

1. It is elementary law that in a prosecution for larceny the 
ownership must he proved as laid, in order, among other things, 
to protect the defendant from a subsequent prosecution. I11 
the case at bar such proof was vital to the defendant, because 
the crime of larceny from the United States is visited with a 
far severer jxmalty than larceny from another. 

Stat. at Large, Yol. 18, p. 479. 

27 Wash. L. R.. p. 291, U. S. vs. Scott. 


Moreover, the lettering and number on one of the kegs 
reflected not only upon the question of ownership, but upon 
the wrongful taking as well, for if the property belonged to 
the United States at its warehouse at Fort Washington, the 
strongest suspicion would rest upon the defendants who were 
shown to have possessed and sold it. 

It follows, therefore, that if the lettering and number on one 
of the kegs was hearsay, and if the question of ownership was 
not one for expert or opinion evidence, the ruling of the court 
in receiving either as proof of ownership was prejudicial error, 
because in the situation of the defendant the slightest evidence 
of theft and of Government ownership would be likely to turn 
the scale against him. 

A prima facie case was probably made by the evidence ( Rec. 
top of p. 7 ) that the kegs of lead in general resembled those 
invoiced to the Fort Washington warehouse and that the latter 
were missing. As the court would so instruct the jury, the 
admission of the lettering and number without limiting the 
purpose thereof, and over objection, could not but invite the 
jury to adopt the lettering and number as strong corroborating 
evidence both of theft and ownership by the Government. This 
is equally true of the opinion of the witness. 

2 . The lettering on the keg was "Maj. Kimball, L\ S. Army 
Quartermaster, Depot of New York." And the number on the 
same keg was 402 , identical with the number of the bill of 
lading. 

The record discloses no evidence that the lettering or number 
had been seen or noted by the army witness before the property 
was missing. He did not himself place them on the keg, and 
did not know who placed them there. ( Rec. 7 , middle). They 
were therefore not marks of identification. They were irre¬ 
sponsible narrative and none the less hearsay because written. 

The defendants were not confronted with the author, nor 
advised who he might be, not even the officer whose name was 

so printed on the keg being called or accounted for. 

"That this species of testimony supposes some better 
testimony which might be adduced in the particular case 
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is not the sole ground of its exclusion. Its intrinsic weak¬ 
ness, its incompetency to satisfy the mind of the existence 
of the fact, and the frauds which might be practiced under 
its cover combine to support the rule that hearsay is totally 
inadmissable." 

Chief Justice Marshall in 7 Cranch., 296 , Mima 
Queen is. Hepburn. 

The objection of the defendants ( Rec. 7 , middle) was not 
that the keg should be excluded altogether, but that it should 
not be admitted so marked —and the lettering received as evi¬ 
dence of ownership. 

Nevertheless, no limitation was made as to the purpose of its 
admission ( Rec. 7 ). and in the court’s instructions neither the 
lettering nor the opinion of the witness, obviously based 
thereon, were withdrawn from the consideration of the jury 
as evidence of ownership. ( Rec. 9 . middle.) 

3 . But if the evidence above objected to as hearsay could be 
competent, the jury should have been allowed to draw what¬ 
ever influence it might sustain. It was not competent to take 
the opinion of the Army Lieutenant, based upon the lettering 
and correspondence of number ( Rec. 7 ), nor upon any other 
facts within his knowledge. 

Jones on Evidence. 2 ed.. Sec. 359 . 

It will be seen ( Rec. 7 , bottom) that this portion of the 
testimony of Lieutenant Matthews was put, by the Govern¬ 
ment’s counsel, upon the ground that the witness was expert 
or competent as such to state whose property the lead and 
paint were. 

Respectfully submitted, 

P. J. Ryan, 

J. B. Archer, Jr., 
Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, A. D. 1909. 

No. 2025. 

No. 5, Special Calendar. 

JOHN JACKSON, APPELLANT, 

rs. 

UNITED STATES. 


Statement of the Case. 

Indictment was tiled against John Jackson and Warren 
Rolls, alias J. Richard Rolls, alias William C. Rolls, on 
December 8, 1908, charging each of them with larceny 
from the United States. The property which they were 
alleged to have taken was set out as one keg of white 
lead paint, one other keg of red lead paint, one gallon of 
white enamel paint, and six cans of other paint, all the 
property of the United States. On December 14,1908, de¬ 
fendants pleaded not guilty to the indictment. On Jan¬ 
uary 27, 1909, defendants were put on trial before a jury 
in Criminal Court No. 2, and found guilty as alleged in 
the indictment. On February 11, 1909, the defendant 
Jackson entered into a recognizance in the sum of $500 
for appearance for sentence. On February 19, 1909, 
Jackson was sentenced by Mr. Justice Anderson to 
eighteen months in the penitentiary. The bond for ap¬ 
peal was fixed at $500, and he thereupon entered into a 
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recognizance in this sum pending appeal to this court. 
On March 11, 1909, an order of severance was passed and 
the defendant Jackson alone has taken an appeal. 

From the hill of exceptions which was filed on April 6, 
1909, the following facts appear: 

The captain of a certain oyster boat, Edward Hayden, 
on behalf of the Government testified that on the 13th of 
November, 1908, he was at the Eleventh Street Wharf in 
the District of Columbia, and that the defendants Jack- 
son and Rolls came aboard his boat bringing two kegs of 
lead paint, one white lead and one red lead, and the cans 
of paint later taken from them by the police, the same 
being wrapped in two burlap sacks. Hayden paid the 
defendants five dollars for this lead and paint. One of 
the burlap sacks had certain letters and markings, as 
follows: “T. S. Army, Depot of X. Y.,” and the witness 
identified these sacks and the cans of paint and kegs, as 
the ones which were sold to him by the two defendants. 
The testimony of this witness was supported by the 
testimony of J. Floyd Oliver and George Norris. 

Vincent A. Osterman, a member of the Metropolitan 
Police of the District of Columbia, was then produced as 
a witness. He testified that he had taken from the wit¬ 
ness Hayden the property above mentioned, and identi¬ 
fied the property in court. 

Lieutenant Philip Matthews, 1. S. Army, testified that 
he was in the (Quartermasters Department and stationed 
at Fort Washington, and that on tin* 11th day of Feb¬ 
ruary, 1908, he received an invoice from Major Kimball, 
T. S. Army, New York Depot, and that among other 
things there were two kegs of lead and several cans of 
paint. The witness refreshed his recollection from the 
bill of lading, and testified that one of the kegs received 
in this invoice was numbered “ 402;” that he saw the 
kegs so invoiced at the warehouse at Fort Washington, 
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and that the kegs and cans in the said warehouse in 
general resembled the kegs and cans present in court. 
He said that the defendants were employed on the 
Government tug Cushing, used for traffic between the 
District and Fort Washington, and that the lead and 
paint so invoiced as above stated was missing from the 
warehouse. Thereupon counsel for the Government 
exhibited to the witness the kegs of lead and the cans 
of paint and asked him if he could identify the kegs 
and cans as the same which he saw in the warehouse at 
Fort Washington. Counsel for the defendants objected 
on the ground that the answer of the witness would be an 
opinion based upon the correspondence of marks upon 
the property and the number on the property mentioned 
in the invoice. This objection was overruled, an excep¬ 
tion noted, and the witness answered that he could not 
identify the cans of paint or the unlettered keg of lead, 
but that he could identify the keg of paint bearing the 
number above given. Thereupon an offer was made to 
admit the kegs of lead and cans of paint in evidence, 
but before this offer was acted on the court permitted 
counsel for the defendant to cross-examine the witness. 
Witness stated upon cross-examination that he could 
only identify the lettered keg by the correspondence of 
the number on said keg with the number on the bill of 
lading. He stated that he did not place the lettering or 
number on said keg, and did not know who had placed 
those letters thereon. Thereupon counsel for the defense 
renewed his objection to the admission of the kegs and 
cans in evidence, upon the ground that the testimony 
of the witness was hearsay. The court thereupon over¬ 
ruled the objection of counsel for the defense, noted an 
exception, and admitted the keg bearing the number 
“402” stamped in the wood, and showing in black paint 
the words “Maj. Kimball, U S. Army, Quartermaster, 
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Depot of New York,” and the other property in evidence. 
Counsel for the defendant thereupon withdrew his objec¬ 
tion to the admission in evidence of the unlettered keg 
of lead and the cans of paint, and the burlap bags. 

Witness was then asked to state to whom the kegs of 
lead and cans of paint belonged. Counsel for the de¬ 
fense objected upon the ground that the question called 
for the opinion of the witness based upon the lettering 
and the correspondence of the number of one of the kegs 
with that of the bill of lading. 

The court overruled the objection, an exception was 
noted, and the witness stated that the lettered keg be¬ 
longed to the United States: but he could not identify 
the other keg or the cans of paint, and that he could not 
state whether the unlettered keg and the cans were the 
property of the United States or not. 

The testimony of the Government having been closed, 
the defendant, Warren Rolls, was sworn as a witness. He 
stated that the kegs of lead and cans of paint in evidence 
were purchased by Jackson in the presence of the witness 
from two young white men whom he did not know, and 
that Jackson gave them $3 for the lead and paint. He 
was present when the kegs and cans were sold to Hayden, 
and Jackson gave the witness -II for helping him make 
the sale. On cross-examination he could not describe 
the young men from whom Jackson bought the property, 
except to say that they were white men about twenty- 
two or twenty-three years of age; that it had been three 
or four months since he had been charged with the 
larceny of the lead and paint ; that he had not located 
the young men from whom Jackson bought the paint, 
and that he had not looked for them; and that he had 
asked Jackson if he knew them and where they could be 
found, and that Jackson had said he did not know them 
and did not know where they could be found. 
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ARGUMENT. 

Attorneys for the appellant argue in this case that the 
court erred in admitting in evidence the keg of lead 
which the record shows was marked “402,” and “Maj. 
Kimball, U. S. Army Quartermaster, Depot of N. Y.,” for 
the purpose of showing that this keg was United States 
property. 

By the record it is seen that this keg was fully identified 
as the keg which was in storage at Fort Washington. We 
have in the first place the invoice referred to by Lieu¬ 
tenant Matthew’s in his testimony, and the number there 
given as 402. The lieutenant testifies that this keg of 
lead was one of those received under this invoice. He 
testified that the keg in court bore the same number as 
that invoiced to him from New York, and that it was 
similar in every wav to that which he had formerly re- 
ceived. He testified that this keg w r as missing from the 
storehouse at Fort Washington. This keg of lead was 
part of the property which was found in the possession 
of the defendants, and which was sold by them in the 
District of Columbia. The contention that because 
stolen property bears earmarks of the place from which 
it came, and for that reason these earmarks should be 
taken from the consideration of the jury, is a novel one. 
The evidence was admitted in court for all purposes, and 
the fact that the lettering and number of the keg corre¬ 
sponded to the invoice was certainly evidence of the 
fact, not only that this property was the same as that 
which had been in the storehouse at Fort Washington, 
but as evidence of the fact that it was (lovernment 
property. W hen an exhibit is offered in evidence, it is in 
the case for all purposes to which it may be properly ap¬ 
plicable, and it is not proper to separate a portion of 
the evidence from other portions, and say that certain 
marks and lettering on a keg should not be admissible 
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in evidence, whereas the keg itself was properly intro¬ 
duced in evidence. Brands upon cattle are evidence of 
ownership. Underhill Criminal Evidence, p. 357. 

The second objection advanced by counsel for the ap¬ 
pellant is that it was not proper lor the lieutenant to 
express his opinion as to the ownership of the property. 
The second assignment of error by counsel for the de¬ 
fense is erroneous in that it would seem that the opinion 
of the army lieutenant as to the ownership of the property 
was based entirely on the letters and number of the keg. 
The record discloses a different state of facts. The lieu¬ 
tenant was employed in the Quartermaster’s Department 
at Fort Washington, and in accordance with his duties 
had received this identical keg under an invoice from 
New York City, lie not only testified that the numbers 
of the keg corresponded with the invoice number, but he 
stated that the keg itself corresponded to that which 
had been on storage at Fort Washington. He had seen 
the keg when it was delivered to him, and he could testify 
independent of the letters and number on the keg, al¬ 
though of course his testimony was based principally on 
such letters and numbers. 

The exception to tin* question involving the testimony 
of the lieutenant as to the ownership of the property is 
found on page 12 of the record. Prior to the question 
having been put to him he had testified as above, that 
he was in the Quartermaster’s Department, stationed at 
Fort Washington, that he had seen this keg, and that 
this keg had been sent to him in the invoice from New 
York along with other Government property, and that 
this keg had been in the possession of the United States 
Government at Fort Washington, and that it could not 
be found in the warehouse at that place. When counsel 
for the Government stated to the court that the opinion 
of Lieutenant Matthews was offered as that of an expert 
witness, it was not meant that he was to testify upon a 
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hypothetical question. In other words, he was not 
offered as an expert according to the common accepta¬ 
tion of that term. As plainly appears from the record, 
he was offered as an army officer familiar with Gov¬ 
ernment property, and as one who had seen the par¬ 
ticular property in question, and as one who, from 
his own knowledge, strengthened by his experience as an 
army officer, could testify to whom the property be¬ 
longed. He was merely a witness with more than the 
usual opportunities for observation. 

This principle is laid down very clearly by the Su¬ 
preme Court of the United States: 

“The general rule undoubtedly is that witnesses 
are restricted to proof of facts within their per¬ 
sonal knowledge and may not express their opin¬ 
ion or judgment as to matters which the jury or 
the court are required to determine or which must 
constitute elements in such determination. To 
this rule there is a well-established exception, in 
the case of witnesses having special knowledge or 
skill in the business, art or science, the principles 
of which are involved in the issue to be tried.” 

Connecticut Insurance Co. vs. Lathrop, 111 
U. S., 618. 

As has been well said in the case of Taylor rs. Monroe, 
43 Connecticut, 44, the test of the admissibility of ex¬ 
pert testimony is not whether the subject-matter is un¬ 
common, or whether many have knowledge of it, but 
whether the witness has any peculiar knowledge or ex¬ 
perience not common to the world. 

Unquestionably in this case the lieutenant from his 
service in the Army and particularly in the Quarter¬ 
master’s Department of that branch of the service, had 
knowledge and experience in dealing with Government 
property, and in handling that property, which was not 
common to the jury or to the world. 
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In the ease of DeWolf vs. Williams, 69 N. Y., 622, a 
question had been objected to in the lower court 
which was identical with the point raised in this assign¬ 
ment of error: 

» 

“She (plaintiff) was asked: ‘Whose was the 
property in the house 516 Joseph Street?’ This 
was objected to as a question of law. The objec¬ 
tion was overruled and the witness answered that 
it was hers. Held, that the question and answer 
were proper, that the title to property was ordi¬ 
narily a simple fact to which a witness having the 
requisite knowledge could testify to directly.” 

DeWolf vs. Williams, 69 N. Y., 622. 

Abbott’s Trial Evidence, 2nd Ed., page 735. 

Walsh vs. Kelly, 42 Barb. N. Y., 98. 

The attention of the court is directed to a case in 
Alabama in which a witness had stated that her first 
husband owned a slave. The use of the term “owned” 
was objected to by counsel, but the court overruled the 
objection and admitted it as the testimony of a fact. 

Nelson vs. Iverson, 24 Alabama, 18. 

Again, it is a w’ell-recognized principle of law that the 
proof of possession of property is presumptive proof of 
ownership. 

Saunders vs. Greever, 85 Va., 252. 

Underhill Criminal Evidence, p. 354. 

In the present case, the officer at the depot Quarter¬ 
master’s Office at Fort Washington has testified that this 
keg wdiich was admitted in evidence was received along 
with other Government property and stored in the ware¬ 
house. This puts the keg in the possession of the 
United States Government, and in the absence of proof 
to the contrary this keg would be presumed to be the 
property of the United States. 
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We contend upon the state of facts presented in the 
record that the verdict of the jury was proper, and that 
there can be no reasonable doubt but that the defend¬ 
ants were guilty as alleged in the indictment. The 
defendants are apprehended in the possession of prop¬ 
erty not their own; this property is shown to have been 
in the possession of the United States, they are unable 
to state with any degree of certainty how that property 
got into their possession; the property is missed from 
the Government warehouse at Fort Washington, and it 
is shown that the defendants were employed on a Gov¬ 
ernment tug running between this city and Fort Wash¬ 
ington. The jury had all of the facts before them in far 
greater detail than can be set out in the bill of excep¬ 
tions, and even in spite of the good character which one 
of the defendants had borne up to the time of the trial, 
they found them guilty as indicted. 

We therefore submit that the defendant, John Jackson, 
was properly tried and convicted in the lower court, 
and the judgment of the court should be affirmed and 
the sentence carried into execution. 

Respectfully submitted. 

DANIEL W. BAKER, 
Attorney of the United States in and 

for the District of Columbia. 

F. SPRIGG PERRY, 
Assistant United States Attorney. 








